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l. Introduction

In the aftermath of the 2020 presidential vote, election oFcials faced unprecedented opposition to the
results in key states that contributed to the election of Joe Biden. Secretaries of state, state and county
canvass boards, county commissioners, and even governors were pressured to denounce confrmed results,
refuse to certify them, or change them outright. But these o¥cials held frm, resisting the enormous pres-
sure from outside.

Since then, many have raised the concern that in future elections, pressure to subvert elections could come
from the inside as well.

In at least six swing states, elections in 2022 for the top election position of secretary of state will feature
well-funded “stop the steal” candidates. Based on their campaign statements, these individuals appear
ready to try to overturn unfavorable election results to help their side win.

Similar threats are emerging at the local level, where most of the core election functions of registering vot-
ers, administering polling stations, and tabulating results take place. According to reporting from ProPubli-
ca, thousands of “election deniers” have mobilized to take over GOP precinct-level positions, which in some
states afect the selection of poll workers and members of boards that oversee elections.?

These scenarios underscore the need to address a unique vulnerability of U.S. election administration: the
lack of safeguards against party or candidate loyalists’ holding important election administration posi-
tions.?

Most senior U.S. election oFcials come to their posts through explicitly partisan processes, such as par-
tisan elections or political appointments. The vast majority of these oFcials rise above party politics and
render impartial service, helping to create the relatively high level of trust in election administration found
by many opinion surveys.* But high-profle exceptions, such as former Florida Secretary of State Katherine
Harris' biased handling of her state’s 2000 presidential recount, illustrate the risk partisan election ofcials
pose to voter trust and to election results.

Biased insiders have certainly enabled questionable election victories in the past. Historians have docu-
mented that ballot-box stu®ng gave Lyndon Johnson his 1948 Texas Senate victory, and election theft
likely occurred under single-party “machine” control of some states and cities in the late 19th and early
20th centuries.®

In Canada, fraud scandals led to the establishment of independent election leadership in 1920, when both
major parties granted control to a national chief
electoral oFcer, prohibited from voting and given

consensus approval in Parliament.¢ Constitutional- “These scenarios underscore the need
lyindependent bodies run electionsin 73 countries, to address a unique vulnerability of U.S.
and many others rely on technocratic government election administration: the lack of
agencies distanced in some manner from political safeguards against party or candidate

infuence.” The U.S. is the only country in the world
that elects its election oFcials, and one of very few
to allow high-ranking party members to lead elec-
tion administration.

loyalists’ holding important election
administration positions.”




International election standards specify that citizens are entitled to public servants who are “politically
neutral” and “detached from the political fray,” including in the feld of election administration.®

Although the U.S. lags its democratic peers in this area, the country’s history of reform movements and
innovations can help bridge the gap. The question of how to appoint independent, impartial individuals
to politically signifcant positions is not unique to elections. In two important areas — the appointment of
judges and the drawing of district boundaries — the U.S. has successful, relevant models to consider. Judi-
cial nominating commissions, which assist in the appointment process for state judges, and independent
redistricting commissions, which determine state legislative and congressional district boundaries, can
help guide the development of impartial approaches to how election ofcials are selected and operate.

This report summarizes the origins and important features of judicial nominating commissions and inde-
pendent redistricting commissions. Applying these models to the election administration context, the re-
portidentifesimportant options for reform, which are summarized below and discussed in detail in Section
V.

Summary of Recommendations
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other positions.

3. As an alternative to nominating commissions, nonpartisan elections for chief
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members, leveraging lessons from independent redistricting commissions.
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their roles in state constitutions.

6. At the local level, states should consider a nominating commission role for some local
election positions and should carefully increase the use of nonpartisan elections.



Il. Background: Summary of Election Administration Structures
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State Level

Forty states give election leadership responsibility to an individual constitutional ofcer who serves as
chief election oFcial (usually the secretary of state, and referred to here generally as such).® Eighteen
states have a state election board or commission, and eight of those states combine both systems, with a
secretary of state and a board sharing authority.

In none of the 50 states is the method of selection for these o¥ces designed to create separation between
the oFcial and the political parties that compete in the elections they oversee.

The table below summarizes how secretary of state positions are flled.

Figure 1: Secretary of State Selection Methods

Partisan statewide election 33 states
Appointment by the governor with legislative approval 4 states
Appointment by the legislature 3 states

States did not design the secretary of state position primarily for an election administration role. All sec-
retaries of state have other important roles in state government, in some cases functions that are highly
political in nature, such as serving as the successor to the governor. This combining of the state senior
election position with unrelated, and potentially conficting, state functions occurred early in U.S. history,
when elections were less complicated and required less state centralization.*?

A study of individuals holding these oFces from 2000 to 2020 found that 29% of secretaries of state pub-
licly endorsed a candidate running in a race under their supervision, and 12 served as co-chair of a presi-
dential election campaign in their state.®® The study also estimated that 20% of secretaries of state lost in
lawsuits arising from circumstances where the secretaries’ actions appeared to favor their political party.*

While these data do not indicate a grave pattern of partisanship in the oFce of secretary of state, they
do illustrate lack of constraint on holders of the
ofce, which “stop-the-steal” candidates and "While these data do not indicate a grave
other partisan loyalists could exploit if elected. [ TVasate

In addition, only 26% of secretaries of state ST

serving since 2000 came to the ofce with a
background in election administration or anoth-
er source of election expertise, illustrating the
limits of elections as a means for selecting the
most qualifed administrators.*®




The bestargument for the existing system of partisan, politically connected secretaries of state is that those
attributes are needed for negotiations with legislatures over election policy. In Kentucky, for example, the
political connections of GOP Secretary of State Michael Adams probably helped widely praised bipartisan
election reform legislation pass the GOP-controlled legislature.

Turning to the 18 state election boards, all board members are named by legislatures or governors. No
member of any state board is named by any other institution; there is no equivalentin election boards to the



Figure 3: Wisconsin Election Commission Deadlocked Votes, 2016 - 2020*/
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As discussed in Section V, independent redistricting commissions, in which commissioners are a¥liated
with, but not selected by, the political parties, could help in the redesign of state election boards to avoid
both one-party dominance and bipartisan stalemate.

Since 2000, state legislators have introduced only a handful of bills to reform state election boards, com-






But this ethos isunder threat. U.S. elections face unprecedented challenges stemming from the widespread



Function

Judicial nominating commissions receive applications for open judge positions, interview candidates, and
produce a short list of approved nominees, usually 2-4 names, from which the governor selects the ap-
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Figure 7: Judicial Nominating Commissions - Summary

COMPOSITION PROCESS

Members of the INC are

selected by some or all
of the following:

- The governor or legislature
- The state bar association

- Justices of state courts
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California, Colorado, and Michigan require the maps prepared by the commission receive approval from
some members of all three categories: Democrats, Republicans, and independent or third party members.

State legislative bodies are not without infuence in the citizens commission model. Michigan and California
allow legislators to strike a set number of applicants from the pool being considered. Arizona and Colorado
task majority and minority legislative leaders with selecting some candidates from the pre-approved pools.

Commission membership is subject to confict-of-interest provisions in several states. These provisions bar
lobbyists and party ofcials from sitting on the commission and prohibit members and their relatives from
running for oFce for a set time after maps are approved. The composition and selection method of the
citizen commissions are detailed in their respective state constitutions and are thus protected from change
by state legislation.

Roughly 10,000 citizens applied for positions on the citizen commissions in both Michigan and California
for the 2021 redistricting cycle, rebutting concerns that the commissions would not generate sufcient
citizen interest.

Function
Key provisions related to how the redistricting commissions function are summarized below.

Redistricting criteria: Redistricting commissions are guided by unusually detailed goals, which
in most cases are enshrined in state constitutions. Some criteria are required by Supreme Court
rulings and others by the Voting Rights Act, but most states specify additional criteria and the
order in which they should be prioritized. Redistricting goals include compact districts, not
dividing political jurisdictions, keeping together certain communities of common interests, not
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For the 2020 elections, secretaries of state overcame enormous and unprecedented challenges and en-
abled record-setting voter participation and levels of transparency. Likewise, research on the longer-term
track record of secretaries of state makes clear that most rise above the partisan elements of the positions
they hold and render efective, impartial service.*® Nevertheless, the risks of partisan loyalists’ gaining
these positions and undermining confdence in results, if not the results themselves, make clear that reform
is needed.

The 40 states where the state chief election oFcial role is held by a partisan elected or appointed secretary

16



Approval by the legislature of the governor’s appointment is not recommended, since the legislature would
likely have a role in naming some commission members.*¢ However, as a source of accountability for the

nominating commission, this reform could establish a mechanism for the legislature to remove a chief elec-
tion oFcial with a supermajority vote.

RECOMMENDATION 3:

17



constitutionally provided for and instead are based in, and can be changed by, state law. In most states
where secretaries of state have election responsibility, the state constitution says little about the secretary’s
election roles, including in key functions commonly performed by secretaries, such as certifying results.

Arecent law in Arizona illustrates the resulting vulnerability: The Republican state legislature temporarily
transferred the right to defend the state’s election laws in court from the secretary of state (a Democrat) to
the attorney general (a Republican).

In this context, the reforms proposed here to the core institutions of the chief election ofcial and state
election boards should prioritize constitutional protection of the design of these positions and the specifc
elements of the election process they control or oversee. These steps can help establish equilibrium be-
tween legislatures, as the source of broad election policy, and election oFcials responsible for implemen-
tation of that policy.

As the 2021 legislative cycle illustrated, state legislatures exercise a remarkable level of control over elec-
tion processes, down to the level of whether water can be provided to voters waiting in line. Because state
legislative majorities refect the interest of a political party, excessive legislative control over election pro-
cesses undermines the neutrality of election law.

Here, too, the U.S. is probably an outlier among democracies. A recent study of Canadian provincial elec-
tion law fnds that the country’s nonpartisan provincial chief electoral o¥cials have much broader discre-
tion than their U.S. counterparts to interpret electoral laws, respond to emergencies, and make procedural
adjustments they deem necessary.*

Changes in election law can increase or decrease turnout, which in turn can directly afect the likelihood
of reelection of the legislators voting on such changes. A wholesale transfer of election responsibility away
from state legislatures to remove this confict of interest is not feasible — the U.S. Constitution prevents it

18



RECOMMENDATION 6:

At the local level, states should consider a nominating commission role for
some local election positions and should carefully increase the use of
nonpartisan elections.

Broad reform of the structure and selection methods of local election ofcials is neither possible nor nec-
essary, at least at present. But the methods and models discussed here can be used in a targeted manner to
alleviate emerging risks.

Asignifcant risk at the local election level in 2020 arose in the context of some bipartisan bodies. In Michi-
gan, some members of bipartisan four-member county canvassing boards refused to certify election results,
raising the possibility of a deadlock if two members voted against certifcation. Michigan’s county boards
of commissioners appoint the Republican and Democratic members of the state’s 83 county canvassing
boards. At least in the larger counties, these processes could be modifed to include a state or regional elec-
tion nominating commission proposing a ffth member with a relevant neutral background, such as a retired
election ofcial or judge.

A nominating commission could also be used to address the potentially controversial situation of replacing
ofcials removed for poor performance. Georgia’s new election law gives the State Election Board (SEB) the
authority to initiate such removals but is silent on how the board should select a replacement. The SEB could
signifcantly reduce election-law-related acrimony in the state by committing to refer any such replacement
to a balanced nominating commission.

Proposals to shift all county clerk elections to nonpartisan are emerging in some states. This development
should help bolster the perception that elections are administered neutrally, but as noted under Recommen
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OTe1&1Y¢ 467 00TRARIMTIEE Ciandiee NGRiYe DecieYsiea Aeeélinieer
and Election Boards

Similar considerations inform how membership of an election o¥cial nominating commission should be
structured and how state election boards could be redesigned to reduce the dominance of party-a¥liated
members. Therefore, although the ultimate structure of these bodies will certainly difer, an initial outline
for both is put forward here to serve as a starting point for further exploration.

The composition of these bodies should take into consideration the most important categories of election
stakeholders. These include:

w Voters

W Political parties

% Independent candidates
¥ Local election oFcials
W The state legislature

W The state judiciary

¥ Civil society organizations
A selection system should combine representation of these categories with a manageable size and empha-
sis on professional expertise. An outline of a possible composition of a seven-member, multi-stakeholder
nominating commission or election board is summarized below:
W The majority and minority legislative leaders in the larger state legislative chamber, in
consultation with the majority or minority leader of the same party in the other chamber,
select one former state legislator each.
¥ Anassociation representing local election oFcials of the state names two members with
experience in local election administration, one from a rural jurisdiction the other from an
urban jurisdiction.
W The chief justice of the state supreme court names one retired judge.

The fve members select two additional members, drawn from two pools of applicants in two
W categories:

- Independent or third-party candidates or party leaders
- Representatives of civil society organizations

These elements are summarized in Figure 10.
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